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QUESTION PRESENTED 

In the opinion of appellee Britton, the questions involved 
are whether there was evidence to support the finding of the 
deputy commissioner that 

(a) with respect to the alleged injury of Mardh 31, 
1945: 

(1) Appellant did not give notice of injury as re¬ 
quired by the Longshoremen’s Act, 33 U.S.C.A. sec. 
912; (2) appellant did not file claim for compensation 
within the time limited by the Longshoremen’s Act 
(sec. 913(a)); (3) appellant’s injury, if any, did not 
arise out of and in the course of his employment; 
(4) appellant’s condition, Parkinson’s disease was 
not causally related to his employment or to any in¬ 
jury sustained on March 31, 1945, and 

(b) with respect to the alleged injury of January 20, 
1945: 

(1) Appellant’s injury, if any, did not caus^ any 
disability; (2) appellant’s injury did not cahse or 
aggravate his Parkinson’s disease, and said disease 
was not related to his employment. 


(i) 




INDEX 


Counterstatement of Case. 

Statute Involved . 

Summary of Argument. 

Argument: 

I. The Deputy Commissioner Properly Rejected The Claim 
For Compensation For Injury Allegedly Sustained On 
March 31, 1945, Upon The Grounds, Supported By the 
Evidence, That (a) Such Injury Did Not Arise Out Of 
And In The Course of Employment, (b) The Appellant’s 
Condition, Parkinson’s Disease, Is not The Result Of 
Injury Or Is It Related To His Employment, (c) Statu¬ 
tory Notice of Injury Was Not Given, (d) The Claim 
Was Not Timely Filed. 

(a) The Injury Of March 31, 1949, Did Not Arise 

Out Of And In The Course Of Employment... 

(b) Appellant’s Parkinson’s Disease Is Not The Re¬ 

sult Of The Injury Allegedly Sustained On 
March 31, 1945, Nor Related To His Employ¬ 
ment . 

(c) Statutory Notice Of Injury Was Not Given. 

(d) The Claim Was Not Timely Filed. 

II. The Finding Of The Deputy Commissioner With Re¬ 
spect To The Alleged Injury of January 20, 1946 (a) 
That Claimant Suffered No Disability As The Result Of 
Said Injury, And (b) That Claimant’s Disability Was 
Due To Parkinson’s Disease Which Was Not Caused Or 
Aggravated By Said Alleged Injury Is Supported By 
The Evidence . 

III. The Orders Of The Deputy Commissioner Should Be 

Sustained If There Is Any Valid Ground Justifying The 
Denial of Compensation. 

IV. Appellant’s Brief. 

Conclusion. 
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Untteb States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,794 

Raphael R. Richardson, appellant 

v. 

Theodore Britton, Deputy Commissioner, District of 
Columbia Compensation District, Federal Security 
Agency, and The Western Union Telegraph Company, 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 

This cause arises upon a complaint for judicial review 
of two compensation orders filed on April 22, 1949, by- 
Theodore Britton, deputy commissioner, Bureau of ]Em¬ 
ployees ’ Compensation, at that time a component part of 
Federal Security Agency, now of the U. S. Department of 
Labor, in which he rejected the claims of appellant, Raphael 
R. Richardson, for compensation for injuries allegedly sus¬ 
tained by him on March 31, 1945 and January 20, 1946. 
The above orders were issued pursuant to the provisions 
of the workmen’s compensation law in effect in the District 
of Columbia, namely, the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927, 44 Stat. 
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1424; 33 U.S.C.A. sec. 901 et seq., as made applicable to the 
District of Columbia by the Act of May 17, 1928, 45 Stat. 
600 D.C. Code 36-501 (1940), referred to hereinafter as the 
“compensation law”. 

The claim for injuries sustained on March 31, 1945 was 
rejected on the grounds (1) that claimant failed to furnish 
the employer with statutory notice of injury; (2) that 
claimant did not file claim for compensation within the 
period of a year following the date of said injury as required 
by section 13 of the Act; (3) that injury did not arise out 
of and in the course of the employment, and (4) that the 
Parkinson’s disease from which the claimant suffers is not 
the result of injury nor is it causally related to the em¬ 
ployment. 

The second compensation order filed by the deputy com¬ 
missioner rejected the plaintiff’s claim for injuries sus¬ 
tained on January 20, 1946 on the grounds (1) that claim¬ 
ant suffered no disability as a result of any injury sus¬ 
tained in the automobile accident which occurred on Janu¬ 
ary 20, 1946, and (2) that the claimant’s symptoms and 
disability are due to Parkinson’s disease, which disease 
was neither caused nor aggravated by any injury the claim¬ 
ant may have sustained in the automobile accident which 
occurred on January 20, 1946, and which disease is not re¬ 
lated to the employment. 

The deputy commissioner with respect to the alleged 
injury of March 31,1945, found the facts in the compensa¬ 
tion order complained of as follows: 

“That from the latter part of 1943 until February 17, 
1946, the claimant above named was in the employ of 
the employer above named, whose address is 1405 G 
Street, Northwest, Washington, District of Columbia; 
that the employer was subject to tjie provisions of an 
Act of Congress approved May 17, 1928, entitled 1 An 
Act to provide compensation for disability or death 
resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other pur¬ 
poses’; that the liability of the employer for compen¬ 
sation under the said Act was protected by the said 
employer’s qualifying as a self-insurer; that the em- 
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ployment of the claimant by the employer was as a 
messenger with working hours from 6:00 p.m. to 1:00 
or 2:00 a.m.; that during the daytime hours the claim¬ 
ant was employed as an auditor by a Department of 
the United States Government and such daytime em¬ 
ployment has continued to this time; that the claimant 
used his own motor vehicle in performing the duties of 
the employment for the employer herein; that in addi¬ 
tion to wages for hours he actually worked the em¬ 
ployer paid the claimant a bonus, equivalent to an 
extra hour’s pay per day for each day he worked pro¬ 
vided he worked as much as five days a week; that feuch 
bonus pay was made by the employer as an inducement 
to encourage the claimant to work regularly, and not to 
reimburse the claimant for the expense of travel to and 
from work or to compensate him for time consumed in 
such travel; that on March 31,1945 , and for some i;ime 
prior thereto the claimant had been assigned by the 
employer to deliver messages from the employer’s 
branch office located in South Arlington, Virginia; 
that the claimant was required to report to the (s aid 
branch office before commencing his day’s work; that 
on the said day at approximately 5:15 p.m . the claim¬ 
ant while on his way to the employer’s said branch 
office to report for ivork duty in accordance with his 
usual custom and the requirements of the employment, 
and ivhile operating his automobile in Arlington 
County, Virginia, was involved in a collision with an¬ 
other vehicle, as a result of which he suffered a con¬ 
tusion of the right chest posteriorly; that the claimant 
sought medical treatment for the said contusion iand 
upon examination by a physician he was found tq r be 
suffering from Parkinson’s disease; that following the 
injury the claimant was away from his employment by 
the employer herein until April 15, 1945; that within 
an hour or so of the occurrence of the said injury the 
claimant telephoned the employer’s office and reported 
that he had suffered an injury while he was on his 'tiray 
to work, but that he did not intimate to the employer 
that he claimed the said injury arose out of and in the 
course of the employment; that the claimant terminated 
his employment by the employer herein on February 
17, 1946, because of the increasing symptoms and dis¬ 
ability attributable to Parkinson’s disease; that there¬ 
after the claimant filed suit against the owner of the 
vehicle with which he was in collision, but that he 
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failed to recover damages; that the claimant did not 
give any notice to the deputy commissioner of an elec¬ 
tion to pursue a remedy for damages against the party 
he sued, as found above, and did in no respect comply 
with the provisions of section 33 of the Act; that on 
December 16, 1947 the claimant filed claim against the 
employer for compensation under the District of Co¬ 
lumbia Workmen’s Compensation Act, alleging that 
the said injury arose out of and in the course of the 
employment, and further that the Parkinson’s disease 
from which he suffers, together with its accompanying 
symptoms and disabilities, including partial paralysis 
of the right side and impairment of the power of speech 
and mental and physical faculties generally, is a result 
of the said injury; that following due notice to the 
parties of interest a hearing upon the said claim was 
held on March 17, 1949; that at the said hearing the 
employer objected to the failure of the claimant to file 
claim unthin the period of one year following the date 
of the injury, as required by section 13 of the Act; that 
the injury, i.e., contusion of the right chest posteriorly, 
did not arise out of and in the course of the employ¬ 
ment but was sustained by the claimant during a time 
when he was not in the course of the employment, while 
he was on his way to report for work and before he 
had entered upon the duties of the employment; that 
the Parkinson’s disease from ivhich the claimant suf¬ 
fers is not the result of the said injury by direct causa¬ 
tion or by aggravation, nor is it related to the employ¬ 
ment. (Emphasis supplied.) 

“Upon the foregoing findings of fact, it is ordered 
by the deputy commissioner that the claim for com¬ 
pensation be and it hereby is rejected for the follow¬ 
ing reasons: 

1. That the claimant failed to furnish the em¬ 
ployer with statutory notice of injury; 

2. That the claimant did not file claim for compen¬ 
sation within the period of a year following the date 
of the said injury, as required by section 13 of the 
Act; 

3. That the injury did not arise out of and in the 
course of the employment; 

4. That the Parkinson’s disease from which the 
claimant suffers is not the result of injury nor is it 
causally related to the employment.” 



The deputy commissioner with respect to the alleged in¬ 
jury on January 20, 1946, found the facts in the compen¬ 
sation order complained of as follows: 


“That from the latter part of 1943 until February 17, 
1946, the claimant above named was in the employ of 
the employer above named, whose address is 1405 G 
Street, Northwest, Washington, District of Columbia; 
that the employer was subject to the provisions of an 
Act of Congress approved May 17, 1928, entitled ‘An 
Act to provide compensation for disability or death 
resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other pur¬ 
poses’; that the liability of the employer for compensa¬ 
tion under the said Act was protected by the said 
employer’s qualifying as a self-insurer; that the em¬ 
ployment of the claimant by the employer was as a 
messenger, with working hours from 6:00 p.m. to 1:00 
or 2:00 a.m.; that during the period of the claimant’s 
employment by the employer herein he was employed 
as an auditor by a Department of the United Stlates 
Government during the daytime hours and such day¬ 
time employment has continued to this time; that on 


January 20, 1946, while the claimant was in the per¬ 
formance of the duties of the employment by the em¬ 
ployer herein, operating his own motor vehicle for that 
purpose, the said vehicle skidded and collided ivith a 
vehicle in front of it; that the claimant alighted from 
his vehicle and while he was standing near its front end 
another vehicle collided with its rear end, pushed it 
against him and caused him to fall and strike his back 
on the ground; that following the said accident the 
claimant experienced some pain and soreness in his 
hips, but that he required no medical treatment there¬ 
for nor did he suffer any disability as a result thereof; 
that on January 22, 1946, two days after the said acci¬ 
dent, the claimant made a written report of the acci¬ 
dent to the employer herein, describing in narrative 
form the facts concerning the accident and mentioning 
the fact that he had experienced some pain and sore¬ 
ness in his hips; that the claimant terminated his em¬ 
ployment by the employer herein on February 17, 1946; 
that on August 4,1947 the claimant, using a form pro¬ 
vided by the Bureau of Employees’ Compensation for 
that purpose, executed a further written report oi the 
accident which occurred on January 20, 1946, to the 
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deputy commissioner and the employer herein, alleg¬ 
ing that at the time of the said accident he sustained 
personal injury resulting in his disability, whch report 
was received by the deputy commissioner on August 6, 
1947; that the claimant furnished the employer with 
written notice of the alleged injury within thirty days; 
that on September 26,1947, the employer, using a form 
provided by the Bureau of Employees’ Compensation 
for that purpose, submitted to the deputy commissioner 
a report of the accident of January 20, 1946; that on 
June 17, 1948, the claimant filed claim against the em¬ 
ployer herein for compensation under the District of 
Columbia Workmen’s Compensation Act, alleging that 
as a result of the said accident of January 20, 1946, 
he sustained personal injury resulting in his disability 
when he suffered trauma to his right leg and low back 
area, followed by impairment of mental faculties, 
power of speech, and partial paralysis of his right 
side; that following due notice to the parties of interest 
a hearing upon the claim filed by the claimant was held 
on March 17, 1949; that at the said hearing the em¬ 
ployer objected to the failure of the claimant to file 
claim within the period of a year following the date of • 
the alleged injury; that the claim for compensation was 
filed by the claimant within a year of the date on which 
the employer submitted its first report of the accident 
to the deputy commissioner; that prior to the said 
accident the claimant was suffering from Parkinson’s 
disease with its accompanying effects upon his nervous 
and physical systems, including impairment of mental 
faculties, power of speech, and paralysis of his right 
side, with accompanying pain in his right extremities 
and low back area; that the said disease was neither 
caused nor aggravated by any injury the claimant may 
have sustained as a result of the accident of January 
20,1946, and it is not related to the employment. (Em¬ 
phasis supplied.) 

“Upon the foregoing findings of fact, it is ordered 
by the deputy commissioner that the claim for compen¬ 
sation be and it hereby is rejected for the following 
reasons: 

1. That the claimant suffered no disability as a re¬ 
sult of any injury sustained in the automobile acci¬ 
dent which occurred on January 20, 1946. 

2. That the claimant’s symptoms and disability 
are due to Parkinson’s disease, which disease was 
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neither caused nor aggravated by any injury the 
claimant may have sustained in the automobile acci¬ 
dent which occurred on January 20, 1946, and which 
disease is not related to the employment. ’ ’ 

Motions to dismiss the complaint and for summary judg¬ 
ment filed by appellees, Western Union Telegraph Co. and 
Britton, respectively, were granted on August 1, 1950, by 
the court below, and it is from these orders that the present 
appeal was taken. 

STATUTE INVOLVED 

Sections 2 (2), 12, and 13 (a) of the Longshoremen’s and 
Harbor Workers’ Compensation Act of March 4, 1927, 
44 Stat. 1424, 33 U.S.C.A. sec. 901 et seq., as made applic¬ 
able to certain employments in the District of Columbia by 
the Act of May 17,1928, 45 Stat. 600 D.C. Code 36-501. 

SUMMARY OF ARGUMENT 

I. Injury allegedly sustained on March 31, 1945. 

(a) There is no evidence of any contract or agreement 
relating to the employee’s transportation to and from work. 
The case is therefore subject to the general rule that “in¬ 
jury sustained by employees when going to or returning 
from their regular place of work are not deemed to arise 
out of and in the course of their employment”. Voehl v. 
Indemnity Ins. Co., 288 U.S. 162. The deputy commis¬ 
sioner’s finding that the injury did not arise out of and in 
the course of employment “has substantial roots in the evi¬ 
dence and is not forbidden by law”, and so supported is 
final and conclusive. Cardillo v. Liberty Mutual Ins. Co., 
330 U.S. 469. 

(b) The findings of the deputy commissioner that appel¬ 
lant’s condition, Parkinson’s disease, was not the result of 
said injurv nor related to the employment, that statutory 
notice of injury was not given and that the claim was not 
timely filed are supported by the evidence. Under the au¬ 
thorities, findings thus supported are final and conclusive: 

Voehl v. Indemnify Tvs. Co.. 288 U.S. 162: 

Cardillo v. Liberty Mutual Insurance Co., 330 U.S. 469. 
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II. Injury allegedly sustained on January 20, 1946. 

The finding of the deputy commissioner that the said 
injury did not cause any disability and neither caused nor 
aggravated the appellant’s Parkinson’s disease is sup¬ 
ported by the evidence. Thus supported, the finding is final 
and conclusive. 

III. The orders of the deputy commissioner should be 
sustained if there is any valid finding justifying the denial 
of compensation. Eschbach v. Brown, 181 F. 2d 860 (C.A. 
7, 1950). 

ARGUMENT 

I 

The Deputy Commissioner Properly Rejected the Claim for 
Compensation for Injury Allegedly Sustained on March 31, 
1945, upon the Grounds, Supported by the Evidence, That 
(a) Such Injury Did Not Arise Out of and in the Course of 
Employment, (b) the Appellant’s Condition, Parkinson’s 
Disease, Is Not the Result of Injury, or Is It Related to His 
Employment, (c) Statutory Notice of Injury Was Not Given, 
(d) the Claim Was Not Timely Filed 

Before referring to the evidence which supports the 
findings complained of, it may not be inappropriate to 
invite attention to the following well established principles 
of compensation law\ 

The burden is on the plaintiff to show that there was no 
evidence before the deputy commissioner to support the 
compensation order complained of in the bill: Grant v. 
Marshall, deputy commissioner, 56 F. 2d 654 (Wash. 1931); 
United Employees Casualty Co. v. Summerour, 151 S.W. 2d 
247 (Tex. 1941); Nelson v. Marshall, deputy commissioner, 
56 F. 2d 654 (Wash. 1931); Gulf Oil Corporation v. McMan- 
igal, deputy commissioner, 49 F. Supp. 75 (W. Va. 1943); 
Southern Stevedoring Co. v. Henderson, deputy commis¬ 
sioner, 175 F. 2d 863 (C.A. 5,1949). 

The following is a reference to so much of the testimony 
as in our opinion supports the finding complained of. This 
reference is not intended to cover all of the testimony as 
under the authorities it is necessary only to show that there 
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is evidence to support the findings of fact of the deputy 
commissioner. 

Raphael R. Richardson testified at the hearing befor|e the 
deputy commissioner on March 17,1949, that he is 48 ^ears 
of age and was, in the year 1945, employed by the Western 
Union Telegraph Company as a motor messenger (55^. a ); 
that he also did auditing work for the War Department in 
the Pentagon Building; that from 6 o’clock p.m. until 1 or 2 
o’clock in the morning he was employed by the Western 
Union; that he generally got to work for the Western Union 
around 6 o’clock; that he began working for the Western 
Union in November 1943, and worked for them continuously 
until he was injured in 1945 (56A); that he presumes his 
pay started at the time he got to work at night at 6 o’clock 
(56A); that he was paid weekly but on an hourly basis; 
that he had an accident on March 31,1945; that the accident 
occurred on Columbia Pike just below the Navy' Annex 
Building; that the accident occurred while he was going to 
work (57A); that the accident occurred between 5:30 and 6 
o’clock; that he assumes that it was about 5:45 (58A); that 
the most important injury he sustained was to his back; 
that he evidently broke some of the tissues in his back; that 
he could hardly walk, stand, sit or lie down; that he had 
pain in the back just above the hips, for the most part, and 
around the shoulders; that he had Dr. Taylor strap it up 
for a week or two; that he was never completely uncon¬ 


scious; that he staggered around for a while and could not 
see; that he was hospitalized at the Emergency Hospital 
(59A); that on the evening of the accident he called ^liss 
Allison at the Branch Office; that he told her what had 
happened; that he would estimate the time of the call 
around 6:30; that he did not receive much treatment at the 
hospital; he w'as merely examined (59, 60A); that he was 
discharged the following day; that he called Dr. Taylor; 
that Dr. Taylor examined him and strapped his back; that 
he returned to work for the Western Union in approxi¬ 
mately three weeks; that during the three-week period he 

1 References are to pages of the appendix in appellant’s brief 
which is a joint appendix. 
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stayed in his room (60A); that he was able to go back and 
forth to see his doctor; that he consulted Dr. Taylor (he 
thinks) in 1936 for measles (61 A); that he also consulted 
Dr. Taylor for the purpose of obtaining a medical certifi¬ 
cate (61, 62A); that the purpose of the certificate (to get 
a parking space nearer to his place of work in the Pentagon 
Bldg. (26A)) was to enable him to get to work on time and 
to sleep as much as possible; that he told the doctor that he 
did not feel like walking so far after working on two jobs; 
that he was also involved in another automobile accident in 
January, 1946; that he was driving down Wisconsin Avenue 
when his car skidded into another car and the bumpers got 
locked; that he got out to disengage the bumpers (62A) and 
before he could get away, another car bumped into his car; 
that he then fell on his side and back and injured both of 
his hips; that at the time of the accident he was returning 
from a telegram delivery in Bethesda (62A); that the in¬ 
jury at that time was to his right hip; that he was seen 
by Dr. Taylor following that accident; that he lost no time 
from employment with the Western Union as the result of 
that accident (64A, 69A); that the accident occurred around 
9:30 or 10 o’clock p.m.; that he remained at the Western 
Union office until it closed at 12 o’clock; that he reported to 
work the next day, both for the War Department and the 
Western Union; that as the result of the 1945 accident he 
sustained injury to his right arm and right leg; that he 
cannot write at all (64A); that prior to this injury he had 
no impairment of speech (64A); and no disfigurement or 
deformity of the face (64A); that he discontinued employ¬ 
ment with the Western Union on account of reduction in 
force about February 17,1946 (64A, 65A); that he reported 
his 1945 accident in August, 1947 (66A); that he did not 
file claim for compensation because he was waiting for the 
termination of his civil action he had commenced against 
the taxicab company (66, 67A); [the deputy commissioner, 
for the record, stated (66A) as follows: “Just to keep the 
record straight, claim for compensation as a result of dis¬ 
ability due to the injury of March 31,1945, is dated Decem¬ 
ber 11, 1947, and was received in the office of the deputy 
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commissioner on December 16, 1947.”]; that so far as he 
recalls he made no written report to the Western Union 
Company concerning the accident of March 31,1945; that he 
made a verbal report to Mrs. Allison concerning it (67A; 
that the Western Union as a matter of policy requires its 
messengers to report any accident occurring while on duty 
(73, 74A); that he made a written report of the 1946 acci¬ 
dent to his official superior (68, 69A); and also of another 
accident on March 25, 1945; that he understood that written 
report to the company was required if the accident occurred 
while on duty (72, 73A); that at the end of the week for 
each day worked by him at the branch office he was allowed 
one extra hour in addition to the hours that he was actually 
on duty; that he was put on duty when he reported in to 
the branch office; that at the end of the week, if he worked 
at a branch office, for each evening worked there would be 
added one hour to the total amount of compensation he re¬ 
ceived (69, 70A); that his employer Western Union die. not 
know where he had come from, it didn’t make any differ¬ 
ence (70A); that he was given an allowance for opera ting 
his automobile; that at the time he made the telephone call 
from the Emergency Hospital around 6 p.m., on March 3i, he 
described the condition he was in (71A); that he als(} de¬ 
scribed the accident; that he told her (Mrs. Allison) it hap¬ 
pened while he was on his way to work and described where 
it happened (72a); that he did not notify the office of the 
deputy commissioner that he was proceeding against the 
party he considered responsible for his first injury (72A). 

IJarold A. Fisher testified that he is the manager of the 
delivery department of the Western Union Co. and that 
on March 31,1945 he was assistant manager of such depart¬ 
ment; that he has known the appellant since he began to 
work there late in 1943 (74A); that with respect to the acci¬ 
dent of March 31, 1945, the company did not receive notice 
or information prior to the receipt on December 19, 194^ of 
the formal claim dated December 11, 1947 (74, 75A); ihat 
the company allowed a bonus to some of its personnel dur¬ 
ing the war; that such bonus was one hour a day for each 
day worked per week (75A); that an employee would not 
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be marked as on duty at the branch office until he ‘reported 
for duty; that the appellant made no written report of the 
accident of March 31,1945; that the company requires writ¬ 
ten reports to be made (75, 76A); that he knew following 
the March 31, 1945 accident that the appellant was not 
working; that he had called in and said that he had had an 
accident and that he was off duty (76A); that the informa¬ 
tion received had been by telephone report; that reports of 
accidents are hot required unless the messengers are on 
duty at the time of the accident (77A); that he knew that 
the employee was not on duty at the time of the accident; 
that he had not been marked on the force sheet; that he 
never heard the phrase * ‘travel time” until brought up at 
conference before the deputy commissioner (78A); that the 
bonus hour was allowed only to persons working in certain 
locations (78, 79A); that the theory of the bonus vras not to 
compensate for “travel time” (79A); that 25% of the com¬ 
pensation for work performed w*as for the use of cars to 
cover gas, oil, wear and tear, and the like, everything in the 
use of the car (80A). 

Mrs. WUlard Ruth Jordan [name at time of March acci¬ 
dent “Allison”] testified at the hearing that on March 31, 
1945, she was employed by the Western Union Telegraph 
Company in the Arlington Office (81, 82A); that between 6 
and 7 p.m. on that date, she received a telephone call from 
the appellant; that he stated that he had been in an auto¬ 
mobile accident; that he was in the hospital and was not 
badly hurt; that she thereupon made a call to the Super¬ 
visor of the Delivery Department at Washington and in¬ 
formed him of the accident and the next day she made a 
written report thereof (82A) [report admitted in evidence 
as employer’s Exhibit B]. Employer’s Exhibit B is as 
follows: 

“1945 APR 1 PM 3 34 

“Mr. Singleton 

Mgr. Delivery Dept Wash DC 

Msgr No 298, R Richardson, who was due to report for 
duty at 6 pm at LM office Arlington, Virginia March 31 
1945, telephoned me at 7 pm March 31 from a hospital 


13 


in Washington DC (Name of hospital not given) ^aid 
had an automobile accident which happened near Ar¬ 
lington Farms, Arlington, Virginia. I immediately 
called Mr. Berlinsky and reported same to him. Msgr 
No. 298 was not on duty time of accident. 

(s.) W. R. Allison” 


Employer’s Exhibit C is as follows: 

“Declaration of Motor Vehicle Allowance 

“I understand that 25% of sums to be paid me is to be 
an allowance paid not as wages or salary but solely for 
the rental , use, operation and maintenance of the 
motor vehicle 1 am to furnish a/nd use as a messenger 
during the hours 1 am on duty for the telegraph com¬ 
pany. Furthermore, I understand that 25% of the 
amounts paid me is not to be considered as a part of 
my wages or salary but will be deducted from the 
amounts paid me in determining my actual wagesj or 
salary and before computing any vacation, pension, 
sickness, death or other benefits granted by the tele¬ 
graph company, or any workmen’s compensation pay¬ 
ments, or any deductions made from wages or salary 
for Social Security tax purposes. (Emphasis sup¬ 
plied.) 

“Washington, D. C. 3-28-44 

date 


(s) Raphael R. Richardso 


signature” 


Dr. Paul Nealon Taylor testified at the hearing before 
the deputy commissioner that he is a general practitioner; 
that he was acquainted with Raphael R. Richardson, i;he 
appellant in this case, and that on two occasions prior to 
March 31, 1945, he saw the appellant professionally (25A); 
that he saw him first for some epidemic contagious disease 
and another time for a medical certificate in connection 
with obtaining a parking space closer to the entrance of a 
building; that with respect to the second call, the appellant 
stated to him that he was having some trouble in getting a 
permit for a parking space near the Pentagon Building; 
that he wanted a parking space closer to the building for 
two reasons, first because he could not walk that far com¬ 
fortably, and second because his time between jobs wias 
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short and he had to make these connections quickly; that he 
does not recall whether he supplied the appellant with the 
certificate solicited (26A); that on March 31, 1945, he re¬ 
ceived a telephone call from the resident [physician] at a 
hospital, who told him that a man was there who claimed to 
be a patient of his and that he had suffered injuries in an 
accident; that the resident physician found him to have 
contusions of the back and complaining of some pains; that 
there was no evidence of fracture; that the employee was 
in a highly nervous state and wanted to be admitted on his 
recommendation at Emergency Hospital (26, 27A); that he 
told the resident at Emergency Hospital that if there was 
any question to admit the claimant overnight and to get 
pictures (presumably x-ray pictures); that the appellant 
was admitted to Emergency Hospital on the night of the 
accident; that the appellant was discharged from the hos¬ 
pital on the following morning; that he did not see the ap¬ 
pellant at the hospital, but did see him in his office later in 
the day; that he made an examination of the appellant and 
found that he was suffering from a contusion of the chest 
posteriorly with ecchymosis from the lower border of the 
ribs to the scapula (27A); that the appellant at the time of 
the examination had “the typical facial expression and the 
beginning of a typical gait which was suspicious of Parkin¬ 
son’s disease” (27, 28A); that his contusions healed very 
quickly (28A); that he saw the appellant in his office on 
January 21,1946, following his second accident on January 
20,1946 (29A); that he made no examination at that or any 
subsequent time (29A); that the appellant, however, told 
him that on the night before he had been thrown to the 
ground and hurt in the region of the sacro-iliac and com¬ 
plained of general headache (29, 30A); that the appellant 
had no disability following either the accident of March 31, 
1945, or January 20, 1946; that he worked after both acci¬ 
dents and held down two jobs; that he went to work the day 
following the accident of January 21 [20] and he went to 
work within a few days after the accident; that it is difficult 
to answer the question as to whether the appellant’s pres¬ 
ent physical condition is the result of either or both of the 
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accidents referred to (30A); that during the entire time 
that the appellant has been under his supervision he lias 
been suffering from Parkinson’s disease (30, 31A); that it 
is debatable whether trauma would have any bearing as an 
exciting or an exaggerating cause of the disease; that the 
appellant had Parkinsons disease when he saiv him in his 
office on the day following the first accident (31A); that he 
is not an expert on Parkinson’s disease (31A); that he does 
not, however, believe that a Parkingsonian syndrome is ever 
primarily caused by injury, but that it may possibly be ag¬ 
gravated by an accident; that he w r ould say that the app el- 
lant’s condition was “just possibly” aggravated by ilie 
accident (32A); that in his examination of appellant after 
the accident of March 31, 1945 he found no injury to the 
head (32A); that in a report to the deputy commissioner on 
form DCCA 304, dated October 21, 1947, in response to 
question “is the claimant’s present disability the resul 
the injury above described?” His answer was “: 
(33A). 

Dr. Francis Regis Riesenman testified at the 
before the deputy commissioner that he first saw 
on February 5 [1948] at which time he gave him a 
physical examination, including neurological and 
atric examinations; that he also obtained a history 
appellant with respect to the injury and disability (33A); 
that his diagnosis "was Parkinsonianism post traumatic 
(35A); that there are many causes of Parkinsonianism 
(35A); that he does not believe that the accident con¬ 
tributed particularly to the employee’s Parkinsonian 
syndrome other than perhaps the emotional reaction to it 
(38A); that he found at the time he took the appellant’s 
history that he had previously suffered from measles and 
influenza (39A); that Parkinson’s disease is more fre¬ 
quently caused by influenza than trauma; that Parkinson’s 
disease is most often thought of in terms of infection; 
that Parkinson’s disease is of a chronic nature which usu¬ 
ally follows ati acute virus infection, influenza, whooping 
cough, etc. (39, 40A); that Parkinson’s disease as the 
result of trauma is quite rare; that Parkinson’s disease 
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affects that part of the brain known as the basal ganglia, 
plus involvement of the thalamus and the hypothalamus; 
that it is in the middle of the brain, that he received from 
the appellant no history of external injury to the head in 
Ihe accident of March 31 , 1945 ( 40A); that the employee 
did not tell him that prior to the accident on March 31, 
1945, he had sought to get a closer parking space because 
of difficulty in walking (40, 41 A). 

Dr. Vasilios S. Lambros testified at the hearing before 
the deputy commissioner that he is a specialist in brain 
surgery and that he is qualified in psychiatry and neu¬ 
rology (41A); that he examined the appellant on November 
10, 1945 , November 1, 1947, and January 26, 1948; that at 
the time of the first examination the appellant told him 
that he had been involved in an automobile accident; that 
immediately following the injury he had difficulty in seeing 
for approximately one hour; that that condition gradually 
improved and it was completely normal the following 
day; that the employee had difficulty in moving his right 
arm and tired easily; that he was numb all over and he 
had difficulty in walking (41 A); that the employee had 
“flu” in 1917; that the employee was involved in another 
accident in January, 1946, at which time he injured his 
hip; that his diagnosis following the November 10, 1945 
examination was that the claimant had a Parkinsonian 
syndrome on a traumatic basis (42A); that in his opinion 
the accident of January 20 , 1940 , did not aggravate the 
condition at all (42A); that in his opinion the appellant 
suffered damage to his basal ganglia which was due di¬ 
rectly to the head injury he sustained in the first accident 
(43A); that Parkinsonian syndrome is due to a number 
of positive factors, of which trauma is third (43, 44A); 
that the appellant did not tell him that prior to March 31 , 
( 1945 , he had difficulty in walking (46A); that if the em¬ 
ployee had symptoms of Parkinson’s disease prior to his 
March 31 , 1945 , accident, it ivould be his supposition that 
such disease did not rise from trauma (47A). 

Dr. John P. Gallagher testified at the hearing that he is 
a specialist in neurological surgery (47A); that he ex- 
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amined the appellant on April 28, 1948; that the employee 
gave him the history of having influenza in 1918 and that 
he was stricken with the measles at the age of 35 and w^s 
in bed for a period of ten days; that on March 31, 194|5, 
while employed by the War Department as a day worker 
and by the Western Union Telegraph Company by nigljt, 
he was involved in an automobile accident; that he stated 
that the right side of the vehicle which he was driving 
was rammed by a taxicab; that the force of the blow 
caused him to be stunned and he did not remember stop¬ 
ping his car or getting out of it; that he remembers leaving 
the scene of the accident a minute or two afterwards and 
talked to some bystanders (47, 48A); that immediately 
following the accident he suffered from pain in the lower 
back; that he could hardly stand, walk or sit dowm; lie 
further stated that he became weak for a moment and 
had to sit down a minute or so after the accident; tli|at 
the appellant was taken in Emergency Hospital, placed 
under the care of Dr. Paul Taylor; that at the time t^ie 
appellant complained of pains in the back and severe 
headache; that he remained at the hospital for a period bf 
two days, the day of admission and the day of discharge, 
each counting as a day; that appellant told him that he 
received no direct injury to his head in the taxicab accident; 
that he was repeatedly questioned regarding this point and 
the appellant insisted that no head injury was sustained 
at that time; that he remained home for three weeks aftbr 
this injury under the care of Dr. Paul Taylor; that ap¬ 
pellant stated when he left the hospital his right shoulder 
and arm were sore and he could not reach his hand up 
over his shoulder and head because of the local pain in 
the shoulder; that after the accident, he noticed that tjie 
right lower extremity did not function well; that such 
condition has persisted up to the present time and has 
gotten progressively worse; that he noticed no complairts 
referable to the left upper and lower extremities (48A); 
that except for a distinct slowing of his speech (49A) tie 
has experienced no other type of speech defect sii^ce 
the accident; that on January 20, 1946, while employed 
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by the Western Union Telegraph Company, his car skidded 
on the icy pavement and rammed into another automo¬ 
bile and the bumpers became locked; that claimant got 
out of his car to attempt to disentangle the automobile 
bumpers which were locked in the front of his car and 
the rear of the car ahead of it; that the car ahead of him 
suddenly pulled away; that another automobile came be¬ 
hind his parked car, struck his car and he was, in turn, 
struck by his own fender and thrown down injuring both 
hips; that he was not hospitalized for this injury; that a 
summary of his complaints up to April 28, 1948, consisted 
of difficulty in walking, impaired movement in the right 
upper and lower extremities, intermittent disturbances in 
vision and weakness of his voice; that after getting the 
appellant’s history he made a neurological examination 
(49A) and concluded that the claimant was suffering from 
Parkinsonian syndrome or Parkinson’s disease (70A); 
that in his opinion, trauma contributed nothing to his 
symptoms; that the testimony of one of the physicians that 
the appellant had Parkinson’s disease in the morning 
folloiving his accident strengthens his opinion; that the 
area affected by Parkinson’s disease is in the geographical 
center of the brain in the depths of the cerebral hemisphere 
(50A); that the part affected is deep in the brain; that it 
would take a rather heavy blow to affect that part; that one 
of the causes of Parkinsonian syndrome is hardening of the 
arteries of the brain; that he found considerable hardening 
of the retinal arteries, which are the arteries in the eyes 
(50, 51 A); that the retinal arteries revealed a considerable 
amount of sclerosis, which means hardening (51A); that 
from his observation of the hardening in the arteries of 
the retina, he deduced that the employee was likewise 
suffering from hardening of the arteries in the brain; that 
the arteries of the retina have first cousin relationship to 
the arteries of the brain (51A); that of the causes of 
Parkinsonian syndrome, the greatest by far is hardening 
of the arteries in the brain and virus infection of certain 
types in the central nervous system; that an infrequent 
cause is carbon monoxide poisoning; that trauma is put 
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last; that he once ran a clinic for Parkinson’s disease ajt 
Long Island Hospital on Mondays, and saw 20, 30 or 35 
patients every Monday of the year (51A); that it is his 
general impression that he never saw a case of Parkin,- 
sonian syndrome that resulted from trauma (52A); that t^e 
heard the testimony given by Doctors Lambrose and 
Riesenman and that he disagrees totally with their con¬ 
clusions that trauma is a frequent or probable cause of 
Parkinsonian syndrome; that it is difficult to tell whether 
the average case of Parkinsonian syndrome (in the age 
group of the claimant) is hardening of the arteries or pre¬ 
ceding infection (53A); that since the claimant suffered 
from influenza, it would he his view the influenza gave him 
a predisposition towards the disease; that it is of signifi¬ 
cance to him in arriving at his diagnosis that the appellant 
had difficulty in walking prior to his accident on March 3:1, 
1945 (53A); that in his opinion, a person would be safe 
from Parkinson’s disease following influenza or virus in¬ 
fection only after 25 years (53, 54A). 

From the above it seems clear that there was substan¬ 
tial evidence before the deputy commissioner to support 
the propositions (a) that the injury allegedly sustained 
on March 31, 1945 did not arise out of and in the course 
of employment, (b) that appellant’s condition, Parkinson’s 
disease, was not the result of such injury and was not re¬ 
lated to his employment, (c) that statutory notice of injury 
was not given, and (d) that the claim was not timely filed. 

(a) The Injury of March 31, 1945 Did Not Arise Out Of 
And In The Course Of Employment. 

Section 2 (2) of the Longshoremen’s Act (33 U.S.O. 
902 (2)) defines “injury” in part as follows: 

“The term ‘injury’ means accidental injury or death 
arising out of and in the course of employment . . 
(Emphasis supplied.) 

The deputy commissioner found on the basis of the evi¬ 
dence before him that appellant’s injury did not “arise 
out of and in the course of employment.” This finding, 
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which is supported by the evidence, is alone sufficient to 
sustain the compensation order complained of. The find¬ 
ings of fact of the deputy commissioner supported by evi¬ 
dence should be regarded as final and conclusive and not 
subject to judicial review: South Chicago Coal & Dock Co. 
v. Bassett, deputy commissioner, 309 U. S. 251 (1940); Del 
Vecchio v. Bowers, 296 U. S. 280 (1935); Voehl v. Indemnity 
Insurance Co. of North America, 288 U. S. 162 (1933); 
Crowell, deputy commissioner v. Benson, 285 U. S. 22 (1932); 
Jules C. L'Hote v. Crowell, deputy commissioner, 286 U. S. 
528 (1932), 71 C. J. 1297, sec. 1268; Parker, deputy com¬ 
missioner v. Motor Boat Sales, Inc., 314 U.S. 244 (1941); 
Marshall, deputy commissioner v. Pletz, 317 U.S. 383 
(1943); Cardillo, deputy comissioner v. Liberty Mutual In¬ 
surance Company, 330 U. S. 469 (1947). 

Appellant admits that at the time of the accident of 
March 31, 1945 he was enroute to his regular place of 
employment at the Arlington branch office of the employer 
(page 3 of appellant’s brief). Under the accepted rule 
applicable to this case, (subject to certain exceptions as 
hereinafter indicated), “injury sustained by employees 
when going to or returning from their regular place of 
work are not deemed to arise out of and in the course of 
their employment”. Voehl v. Indemnity Ins. Co., 288 U.S. 
162, 169; Cardillo v. Liberty Mut. Ins. Co., 330 U.S. 469, 
479. 

Appellant, however, contends that he comes within one of 
the recognized exceptions to the rule quoted above, in 
that his use of the highway was incidental to his employ¬ 
ment and was with the knowledge and approval of the em¬ 
ployer. Appellant urges that under this exception to the 
general rule he was in the course of his employment at the 
time of the accident because he received an allowance from 
the employer for the use of his car, and extra compensation 
or a bonus for each day worked during the week. 

The evidence does not support appellant’s contention. 
It is clear from the record that an employee of the branch 
office would not be marked as on duty at the branch office 
until he reported for duty (75, 76A); that the company 
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allowed a bonus to some of its personnel during the war 
of one hour a day for each day worked per week (75A); 
that the employee was not on duty at the time of the acci¬ 
dent ; that he had not been marked on the force sheet, aikd 
the manager of the delivery department of employer stated 
he had never heard the phrase “travel time” until it was 
brought up before the deputy commissioner (78A), that t^ie 
“bonus hour” was not intended as compensation fbr 
“travel time” (79A); that 25% of the compensation for 
"work performed vras for the rental and use of cars to cover 
gas, oil, wear and tear and everything for the use of the 
car (80A), and was not intended as payment for travel 
time to and from work. 

Moreover, appellant signed a Declaration of Motor 
Vehicle Allowance dated March 28,1944, in which he state d 
that he understood that 25% of the sums paid to him was 
not salary or wages but solely for the rental, use, operation 
and maintenance of the motor vehicle he was to furnish 
and use “as a messenger during the hours I am on duty 
for the telegraph company.” (Employer’s Exhibit C^. 
This is obviously not an agreement on the part of the 
employer to furnish transportation for appellant from h: s 
home (or any other place) to his place of employment; ncr 
does it contemplate, approve or direct appellant’s use of 
his car for such purpose. 

It is well settled that under this state of facts, an em¬ 
ployee going to work is not in the course of his employment. 
The case of Maryland Casualty Co. v. Smith, 40 S. W. 2d 
913, (Texas), cited by appellant as “directly in point” 
(page 26 of appellant’s brief) is not authority to the con¬ 
trary, for it was apparently expressly overruled in United 
States Fidelity <£ Guaranty Co. v. Flanagan , 136 S.W. 2d 
210 (Texas 1940). In that case, the employee sustained 
injuries while returning from work when the bicycle on 
which he was riding was struck by an automobile. He had 
been employed by a drug company to deliver parcels anp 
furnished his own bicycle, kept it in repair and used thb 
same as a means of transporting the parcels. He could not 
have procured or retained his job without furnishing ia 
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bicycle. His home was about 2 1 /£ miles from the drug store, 
and when he was injured he was going home by the most 
direct route when the automobile struck him. The court 
reversed an order allowing compensation and stated: 

“We have a typical case of an employee’s being in¬ 
jured on a public street while returning home from 
his work. No rule of the Workmen’s Compensation 
Law is more clearly established than that an employee 
is not to be regarded as being within the scope of his 
employment while going to and returning from his 
work over and along the public streets. This case falls 
within the general rule and not within any exception 
thereto. London Guarantee & Accident Co., Ltd. v. 
Thetford, et at.. Com. App. 292 S.W. 857; Smith v. 
Texas Employer's Ins. Association, 129 Tex. 573, 105 
S.W. 2d 192; American Indemnity Co. v. Dinkins, Tex. 
Civ. App., 211 S.W. 949, error refused, expressly ap¬ 
proved in Lumberman's Reciprocal Association v. 
Behnken, 112 Tex. 103, 246 S.W. 72, 28 A.L.R. 1402; 
Sullivan v. Maryland Casualty Co., Tex. Civ. App. 82 
S.W. 2d 1089, error refused, and the many cases 
therein cited. 

‘ ‘ The opinion of the Court of Civil Appeals cites and 
apparently bases its decision of this question upon 
Maryland Casualty Co. v. Smith, Tex. Civ. App., 40 
S.W. 2d 913. No application for writ of error was 
filed in that case and it appears to be out of harmony 
with many decisions by this court. The Supreme 
Court of California in Postal Telegraph Cable Co. v. 
Industrial Accident Commission, 1 Cal. 2d 730, 37 P. 
2d 441, refers to that case as being the only one con¬ 
trary to the accepted rule there reaffirmed that an em¬ 
ployee is not entitled to compensation under facts 
analog oils to those here involved." (Emphasis sup¬ 
plied). 

In Postal Telegraph Cable Co. v. Industrial Accident 
Commission, 37 P. 2d 441 (Cal.) (cited in United States 
Fidelity Guaranty Co. v. Flanagan, supra) the employee 
was hired as a messenger boy to deliver telegrams with 
the Postal Telegraph Cable Co. at its branch office in San 
Francisco. He used a motorcycle which he owned and 
maintained himself. On the morning of the accident he 
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was driving to work in the machine and was struck by a 
street car sustaining injuries. Reversing the determina¬ 
tion of the Industrial Accident Commission, that the acci¬ 
dent occurred in the course of and arose out of the employ¬ 
ment, which relied on Maryland Casualty Co. v. Smith, 
supra, the court declared: 

“The contract here did not require of Mahret any 
particular means of travel to and from his place of 
service. Whether he used the motorcycle to trans¬ 
port himself from his home to his place of employment 
and return was of no concern to his employer under 
said contract . The essence of the arrangement was 
that said employee report at 8 a.m. with a motorcycle 
ready for service; the service began at said place and 
at said time and not at a place and time when the em¬ 
ployee was en route from his home and, as in this in¬ 
stance, many blocks away from the place of service. 

“The employee was on no errand for his employer], 
and was traveling under no restrictions of any kin 
as to mode or direction of travel. He could no 
only deviate for the convenience of his friend, bu 
could also perform any task for himself or for anotlie 
at any time before reaching the place where his dutie 
were to begin. This holding is in accord with the over ■ 
whelming weight of authority where the principle 
involved is identical with that found in the instant 
case. Some of these cases are: Grathwohl v. Nassad 
Point, etc., 216 App. Div. 107, 214 N.Y.S. 496, affirmeq 
by the Court of Appeals, 243 N.Y. 567, 154 N.E. 608 
Thompson v. Glen Hill Gravel Co., 19 La. App. 854 
141 So. 797; Fidelity & Cos. Co. v. I.A.C., 79 Utah 
189, 8 P. 2d 617; Morey v. City of Battle Creek, 229 
Mich. 650, 202 N.W. 925, 38 A.L.R. 1039. 

“The only case to the contrary is Maryland Casualty 
Co. v. Smith (Tex. Civ. App.) 40 S.W. 2d 913. 

“Again, to sustain respondents’ claim would be t<j 
admit a liability of the employer for the torts of th 
employee committed while off duty. This identica 
question was before the Supreme Court of Washingto 
in the case of Carroll v. Western Union Tel. Co., 17C 
Wash. 600 17 P. 2d 49, and it was there held under 
circumstances in all essential respects identical witb| 
those of the instant case that as a matter of law the) 
employer was not liable.” (Emphasis supplied). 
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To the same effect: Croxen v. Wicks, 69 Idaho 391, 207 
P. 2d 537. 

In Cardillo v. Liberty Mutual Ins. Co. 330 U.S. 469 (cited 
by appellant as 81 App. D.C. 72) where the general rule 
applicable to this class of cases, and the exceptions thereto 
were discussed, the court found there was a contract to 
furnish transportation to and from work. No such con¬ 
tract or agreement appears in this case. 

In Cardillo v. Liberty Mut. Ins. Co., supra, (p. 477), 
the Supreme Court also stated: 

“In determining whether a particular injury arose 
out of and in the course of employment, the Deputy 
Commissioner must necessarily draw an inference from 
what he has found to be the basic facts. The propriety 
of that inference, of course, is vital to the validity of 
the order subsequently entered. But the scope of 
judicial review of that inference is sharply limited 
by the foregoing statutory provisions. (Sec. 19 (a) 
of the Act.) If supported by evidence and not incon¬ 
sistent with the law, the Deputy Commissioner’s in¬ 
ference that an injury did or did not arise out of and 
in the course of employment is conclusive. No review¬ 
ing court can then set aside that inference because 
the opposite one is thought to be more reasonable; 
nor can the opposite inference be substituted by the 
court because of a belief that the one chosen by the 
Deputy Commissioner is factually questionable. 

The court there also said (p. 478): 

“It matters not that basic facts from which the 
Deputy Commissioner draws this inference are undis¬ 
puted rather than controverted (citing cases) . . . 
Moreover, the fact that the inference of the type here 
made by the Deputy Commissioner involves an applica¬ 
tion of a broad statutory term or phrase to a specific 
set of facts gives rise to no greater scope of judicial 
review (citing cases). Even if such an inference be 
considered more legal than factual in nature, the re¬ 
viewing courts function is exhausted when it becomes 
evident that the Deputy Commissioner’s choice has 
substantial roots in the evidence and is not forbidden 
by law. Such is the result of the statutory provision 
permitting the suspension or setting aside of orders 
only ‘if not in accordance with law’.” 
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(b) Appellant’s Parkinson’s Disease Is Not The Result 
Of The Injury Allegedly Sustained On March 31, 1945, 
Nor Related To His Employment. 


Appellant further contends that Parkinson’s disease, 
from which he now sutlers, was caused by the injury and 
was causally related to the employment. The deputy com¬ 
missioner found that the disease "was not the result of the 
claimed injury nor causally related to the employment. 

The record shows that Dr. Taylor saw appellant in his 
office one day after the accident and that at that time ap¬ 
pellant had a typical facial expression and the beginning of 
a typical gait which w*as suspicious of Parkinson’s disease 
(27, 28A); that claimant had no disability following the 
accidents of March 31, 1945, and January 20, 1946; that 
claimant worked after both accidents and held down t^yo 
jobs (30A); further medical testimony was that there are 
many causes of Parkinsonism (35A); that it was believed 
that the accident did not contribute particularly to appel¬ 
lant’s Parkinson syndrome other than perhaps an emotional 
reaction to it (38A); that appellant’s history showed he 
had previously suffered from measles and influenza (39A); 
that Parkinson’s disease is more frequently caused by in¬ 
fluenza than trauma, is most often thought of in terms of 
infection, is of a chronic nature which usually follows an 
acute virus infection, influenza, whooping cough, etc. (39, 
40A); that Parkinson’s disease as the res'idt of trauma 
is quite rare; that it affects that part of the brain known 
as the basal ganglia, plus involvement of the thalmus and 
hypothalmus; that it is in the middle of the brain; that 
no history of external injury to the head in accident of 
March 31, 1945, or January 20, 1946, was received from 
appellant (40A). 

There was a divergence of medical testimony regarding 
the causes of Parkinson’s disease. Dr. Paul Taylor in 
reply to the question as to whether trauma would have any 
bearing as an exciting or exaggerating cause of the dis¬ 
ease, stated that the cause of Parkinson’s disease is de¬ 
batable and that trauma could possibly have had an ex¬ 
aggerating effect. He stated that he did not believe that 
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a Parkinson syndrome is ever primarily caused by injury, 
and that present disability of appellant was not the re¬ 
sult of an injury and does not believe that the injury con¬ 
tributed particularly to Parkinson syndrome other than 
emotional relation thereto. 

Dr. F. R. Riesenman testified that Parkinsons disease ivas 
caused by the accident and that if the disease was post 
traumatic a manifestation could be expected within a few 
weeks or months after the injury. It was established that 
appellant had influenza and measles which frequently re¬ 
sult in Parkinson Syndrome and that the disease is more 
frequently due to disease than trauma, and that Parkinson 
Syndrome due to trauma was quite rare. 

Dr. Vasilios S. Lambros, Brain Surgeon, said that pri¬ 
mary cause of the Parkinson Syndrome was the injury of 
March 31, 1945, and the injury of January 20, 1946 had no 
relation to appellant’s condition and caused no aggrava¬ 
tion to it. That the majority of Parkinson Syndrome cases 
arose because of hardening of arteries; second in frequency 
are virus infections, and third traumatic injuries (44A). 
Dr. Lambros stated he was not aware of appellant's prior 
difficulty in walking and said that appellant gave him a 
history of being perfectly well before March 31, 1945, and 
not having any of these symptoms and that was all he had 
to go by, and further stated if that were not true his opinion 
would be different. He would have to take the other factors 
into consideration (46, 47A). 

Dr. J. P. Gallagher, Neurosurgeon, stated that appellant's 
history indicated no direct injury to the head: that trauma 
did not contribute to Parkinson Syndrome and the fact that 
on the first day following the accident appellant had Park¬ 
inson Syndrome strengthened his opinion. The part of 
the brain which would be affected by Parkinson Syndrome 
is deep in the head and it would take a heavy blow to affect 
this part. He attributed the cause to hardening of the ar¬ 
teries and said claimant had hardening of the arteries, 
which were the greatest cause of the disease. Dr. Gallaghen 
once ran a clinic for Parkinson’s disease at Long Island 
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College Hospital and saw 20 to 35 cases each week, but 
had never seen one case of Parkinson Syndrome through 
trauma (52A). 

The deputy commissioner is not bound to accept the 
opinion or theory of any particular medical examiner. He 
may rely upon his own observation and judgment in coe.- 
junction with the evidence; Contractors, PNAB v. Pillsbury, 
deputy commissioner, 150 F. 2d 310 (C.A. 9, 1945); Marino 
Operators v. Barnhouse, 61 F. Supp. 572 (Ill. 1944); Lib¬ 
erty Stevedoring Co., Inc. v. Cardillo, deputy commissioned 
18 F. Supp. 729 (N.Y. 1937); Joyce v. United States Deputty 
Commissioner, 33 F. 2d 218 (Me. 1929); Jarka Corporation 
of Philadelphia v. Norton, deputy commissioner, 56 F. 2d 
287 (Pa. 1930); E. S. Booth v. Monahan, deputy commis¬ 
sioner, 56 F. 2d 168 (Me. 1930); Zurich General Accident 
<& Liability Insurance Co. v. Marshall, deputy commissioner, 
42 F. 2d 1010 (Wash. 1930); Baltimore <& Ohio R.R. Co. v. 
Clark, deputy commissioner, 56 F. 2d 212 (Md. 1932); Ryan 
Stevedoring Co., Inc. v. Norton, deputy commissioner, 50 
F. Supp. 221 (Pa. 1943); Liberty Mutual Ins. Co. v. Mar¬ 
shall, deputy commissioner, 57 F. Supp. 177 (Wash. 1944) 
aff’d 151 F. 2d 1007, (C.A. 9,1945). 

Even if the evidence permits conflicting inferences, the 
inference drawn by the deputy commissioner is not sub¬ 
ject to review and will not be reweighed: C. F. Lytle Co. 
v. Whipple, deputy commissioner, 156 F. 2d 155 (C.A. 9, 
1946); Contractors, PNAB v. Pillsbury, deputy commis¬ 
sioner, 150 F. 2d 310 (C.A. 9, 1945); South Chicago Coal 
& Dock Co. v. Bassett, deputy commissioner, 309 U. S. 
251 (1940); Parker, deputy commissioner v. Motor Boat 
Sales, Inc., 314 U. S. 244 (1941); Liberty Mutual Insurance 
Co. v. Gray, deputy commissioner, 137 F. 2d 926 (C.A. 9, 
1943); Lowe, deputy commissioner v. Central R. Co. of 
Neiv Jersey, 113 F. 2d 413 (C.A. 3,1940); Henderson, deputy 
commissioner v. Pate Stevedoring Co., Inc., 134 F. 2d 440 
(C.A. 5,1943); Del Vecchio v. Bowers, 296 U. S.S80 (1935); 
Southern Stevedoring Co. v. Henderson, deputy commis¬ 
sioner, 175 F. 2d 863 (C.A. 5,1949). ! 
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(C) Statutory Notice Of Injury Was Not Given. 

Section 12 of the Longshoremen’s Act (33 U.S.C. 912) 
which requires that notice of injury be given within thirty 
days after such injury, provides in part: 

“(b) Such notice shall be in writing ...” 

Appellant does not contend that any written notice of 
the injury of March 31, 1945 was given within the time 
prescribed by statute, but urges that oral notice be ac¬ 
cepted as the equivalent of statutory notice. 

The statute specifically requires that notice of injury 
“be in writing”, and that it be given in a manner con¬ 
sistent only with a writing. An oral notice, such as given 
by the appellant, does not satisfy this requirement. 

Since the deputy commissioner has not excused the 
failure to give the required notice as authorized by section 
12 (d) of the Longshoremen’s Act (33 U.S.C. 912(d)), 
the claim, even assuming that it met all other requirements 
of the Compensation Act, is barred. 

(D) The Claim Was Not Timely Filed. 

The injury for which compensation was sought occurred 
on March 31, 1945. The claim for compensation was filed 
on December 16, 1947. At the first hearing on the claim 
the employer objected to the failure of appellant to file 
claim within one year following the date of injury as re¬ 
quired by section 13(a) of the Longshoremen’s Act (33 
U.S.C. 913(a)). 

Said section 13(a) provides in part: 

“The right to compensation for disability under this 
chapter shall be barred unless a claim therefore is 
filed within one year after the injury ...” 

The evidence clearly shows that the appellant did not 
file his claim for compensation within the prescribed statu¬ 
tory period. He contends, however, that the claim is not 
barred because the employer had knowledge of the injury 
but did not file the report required by section 30(a) of 
the Longshoremen’s Act (33 U.S.C. sec. 930(a)) and there- 
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fore the time for filing claim was extended because of such 
failure as provided in section 30(f) of the Act (33 XJ.S.C. 
930(f)). 

However, as found by the deputy commissioner, and a& 
tacitly admitted by the appellant in bis brief, appellant 
did not claim be was injured in the course of bis employment 
when he made an oral report of his injury. Since the inj- 
jury clearly was not sustained in the course of employment 
and the employee did not then contend that it was, there wai 
no necessity for the filing of a report of injury under sec¬ 
tion 30(a). Section 30(f), which in effect penalizes the 
failure or neglect to file a report as required by subdivisior. 
(a), is therefore not applicable. 

The finding of the deputy commissioner that the daiir. 
was not filed within the prescribed statutory period, was ir. 
substance a rejection of the appellant’s contention that the 
employer had “knowledge” of the injury arising out of and 
in the course of appellant’s employment. 

As the court said in Eschbach v. Brown, 181 F. 2d 860 
(C.A. 7, 1950), concerning a finding on a similar question, 
by the deputy commissioner in that case: “ On questions on 
which claimant had the burden of proof, a finding by th^ 
Deputy Commissioner was correct and according to the evi^ 
dence, if there was no evidence, or insufficient evidence on 
the question.” 

II 

The Finding of the Deputy Commissioner with Respect to the 
Alleged Injury of January 20, 1946 (a) That Claimant 
Suffered No Disability as the Result of Said Injury, and (b) 
That Claimant’s Disability Was Due to Parkinson’s Disease 
Which Was Not Caused or Aggravated by Said Alleged 
Injury Is Supported by the Evidence 

Without unnecessarily repeating the evidence which has 
been narrated earlier, the said evidence shows that appel¬ 
lant had Parkinson’s disease prior to the accident, of Janu¬ 
ary 20, 1946, that said disease was not aggravated by the 
accident, and that appellant suffered no disability as a result 
of said accident. 
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Shell Petroleum Corporation v. Industrial Commission, 
366 Ill. 642,10 N.E. 2d 352 (1947) reh’g. den., also involved 
a case of Parkinson’s disease, alleged to be related to a blow 
on the head suffered by the employee during a hold-up of 
the employer’s premises. The medical evidence as to the 
causal relation between the trauma and the disease was 
conflicting. In denying compensation the court stated: 

“It must be noted that there is no substantial con¬ 
troversy as to any disputed question of fact apparent 
in this record. The defendant in error introduced the 
evidence of twelve or thirteen lay witnesses to prove 
that, prior to the robbery, Schriever was apparently in 
good health, and that some time after the injury he 
appeared to be declining and that, by the spring of 
1931, he had become a nervous and physical wreck, 
and was totally and permanently disabled. These facts 
are not in any way controverted, nor are they, to any 
degree, inconsistent with the medical testimony on 
both sides of the case. It is conclusively established, 
by all of the medical evidence, that this man suffered 
from Parkinson’s disease, and that he had it for at 
least two years prior to this injury, and there is noth¬ 
ing in the evidence to show any change in his condition, 
either physical or mental, subsequent to the injury, 
other than the gradual development and eventual con¬ 
summation of that malady. As we have above pointed 
out, there was no evidence introduced by which there 
could be said to be even a probability that the injury 
might have had any causal relation to the disability 
without proof of a brain lesion, and on this point one 
of the doctors employed by the injured person, and 
who testified for him on the first hearing prior to the 
remandment, testified that he found no lesion of the 
brain. Considering the entire record, in the light of 
the testimony of all of the doctors, we find nothing 
more than a typical case of Parkinson's disease, ac¬ 
companied by its usual symptoms amd pursuing its 
usual course. There is no evidence to indicate that 
there is any medical certainty, whatever, that the in¬ 
jury had anything to do with the disability here 
shown.” (Emphasis supplied). 

As indicated earlier, the appellant has the burden of 
proving the causal connection between the employment and 
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the alleged injury. Eschbach v. Brown, 161 F. 2d 860. Unde: 
the authorities hitherto cited, in the light of the evidence in 
this case the finding of the deputy commissioner, that 
there was no causal relation between the disability and the 
employment, is final and conclusive. 

Ill 

The Orders of the Deputy Commissioner Should Be Sustained 

If There Is Any Valid Ground Justifying the Denial o:E 

Compensation 

Both the compensation orders complained of rested on 
more than one ground. If sustainable upon any one of 
the grounds upon which the deputy commissioner rejected 
the claims, the orders under review should be upheld. It is 
a well recognized principle of law that if the conclusion or 
decision is correct or is supported by evidence, it will 
be affirmed upon review although it was arrived at through 
erroneous reasoning or upon improper evidence. In re 
Eastern PaXliament Corp., 67 F. 2d 871 (C.A. 2, 1933); 
Helvering v. Gowran, 302 U. S. 238, 245 (1937); United 
States v. Holt State Bank, et al., 270 U. S. 49, 56 (1926) ; 
Securities and Exchange Commission v. Chenery Corp., 
318 U. S. 80 (1942). 

Particularly has this principle been applied in proceed ¬ 
ings to review compensation awards: Eschbach v. Brown , 
181 F. 2d 860 (C.A. 7, 1950); Southern California Edison 
Co. v. Ind. Acc. Comm, of California, 78 Cal. App. 584, 248 
P. 938; Ind. Comm, of Colorado v. Bonfils, 78 Cal. 306, 241 
P. 735; Kearns v. City of Torrington, 119 Conn. 522, 177 A, 
725. 

In Eschbach v. Brown, supra, 181 F. 2d 860 (C.A. 7,1950) 
the court said: 

“The Deputy Commissioner’s finding that the claim 
was not timely filed was one reason for denying com¬ 
pensation. Even if the District Court was correct in 
holding that that finding of the Deputy Commissioner 
was erroneous, the finding of the Deputy Commissioner 
that there w^as no causal connection between plain¬ 
tiff’s disease and his employment was supported by 
the evidence and should have been sustained by the 
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District Court . . . The District Court sitting in re¬ 
view on the order of the Deputy Commissioner should 
have sustained that order if there was any valid finding 
of the Deputy Commissioner which justified the denial 
of compensation. The finding that the plaintiff’s dis¬ 
ease was neither caused nor aggravated by his employ¬ 
ment was such a finding.” 

IV 

Appellant’s Brief 

The cases cited by appellant in support of his contention 
that the injuries of March 31, 1945 were sustained in the 
course of employment are distinguishable; as already indi¬ 
cated, Car ditto v. Liberty Mutual Ins. Co., 330 U. S. 469, 
involved a contract for transportation, not present in this 
case, and Maryland Casualty Company v. Smith, 405 S.W. 
2d 913, relied on by appellant as “in point” has been over¬ 
ruled. 

Cudahy Packing Company v. Parramore, 263 U. S. 418, 
did not involve transportation, but the presence of a hazard 
in the only practicable way of ingress and egress to and 
from the employer’s premises. 

Ward v. Car ditto, 77 U. S. App. D.C. 343, 135 F. 2d 260, 
also related to a contract for transportation. 

The appellant urges that the evidence should be liberally 
construed in his favor. While it is granted that the Com¬ 
pensation Act, being remedial in nature, should be liberally 
construed in favor of the employee, this principle has 
nothing to do with the weighing of the evidence by the 
deputy commissioner. 

Although appellant contends that he was in the course 
of his employment at the time of the injury of March 31, 
1945, he admits “that in this there is a basis for differences 
of opinion.” (Appellant’s brief, p. 32). The inference 
adopted by the deputy commissioner, which appellant thus 
tacitly concedes is not unreasonable, cannot be set aside 
merely because the opposite one is thought to be more 
reasonable. Cardillo v. Liberty Mutual Ins. Co., 330 U. S. 
469. 
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At page 29 of his brief, appellant states: 

“Medical testimony as to the question of whether 
injury causes Parkinson’s disease was sharply di¬ 
vided.” 

The deputy commissioner, by appellant’s own admission, 
was required to weigh the medical evidence and resolve the 
conflict as to the causal connection between the alleged in¬ 
juries and appellant’s disability. Without unnecessarily 
repeating citations heretofore made, it is well established 
that even if the evidence permits conflicting inferences, th^ 
inference drawn by the deputy commissioner is not subject 
to review and will not be reweighed. 

CONCLUSION 

The judgment of the court below sustaining the compen¬ 
sation orders complained of was correct and should be 
affirmed. 

George Morris Fay, 

United States Attorney. 
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Assistant U. S. Attorney, 
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In the opinion of appellee The Western Union Telegraph 
Company, the question presented is whether any of the fouf 
grounds upon which the Deputy Commissioner rejected ap¬ 
pellant’s claim for workmen’s compensation are supported 
by evidence and not forbidden by law, namely: 

1. That the claimant failed to furnish the employer witlji 
statutory notice of injury; 


2. That the claimant did not file claim for compensation 
within the period of a year following the date of the said 
injury, as required by section 13 of the Act; 

3. That the injury did not arise out of and in the course 
of the employment; 

4. That the Parkinson’s disease from which the claimant 
suffers is not the result of injury nor is it causally related 
to the employment. 


There is the further procedural question as to whether 
any part of the judgment appealed from is open to review, 
since no appeal was taken from that part of the judgment^ 
which granted the motion of The Western Union Telegraph 
Company to dismiss appellant’s complaint. 
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United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 10,794. 


Raphael R. Richardson, Appellant, 


v. 

Theodore Britton, Deputy Commissioner, District ot 
Columbia Compensation District, Federal Security Agency 

and 

The Western Union Telegraph Company, 

Appellees. 


Appeal From Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEE 

THE WESTERN UNION TELEGRAPH COMPANY. 


COUNTERSTATEMENT OF THE CASE. 

This case arises under the workmen’s compensation law 
in effect in the District of Columbia, namely, the Longshore¬ 
men’s and Harbor Workers’ Compensation Act of March 4, 
1927 (44 Stat. 1424 ; 33 U. S. C. A. 901, et seq.), as made 
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applicable to the District by the act of May 17, 1928 (45 
Stat. 600; D. C. Code (1940), 36-501).' 

The Deputy Commissioner, after a full hearing, entered 
an order rejecting appellant’s claim and appellant there¬ 
after filed his complaint in the District Court to set aside 
said order of rejection. The Western Union Telegraph 
Company, the employer in question, was not made a party 
to the suit but it intervened therein as a party defendant 
and interposed a motion to dismiss the complaint. The 
Deputy Commissioner filed a motion for summary judg¬ 
ment. These motions were heard together and were both 
granted in the same judgment (Joint App. 23). 

The notice of appeal herein is as follows: 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil No. 2274-49 
Raphael R. Richardson, Plaintiff, 

v. 

Theodore Britton, Defendant. 

Notice of Appeal 

Notice is hereby given this 19 day of August, 1950, 
that Raphael R. Richardson hereby appeals to the 
United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on 
the 1 day of August, 1950, in favor of defendant Theo¬ 
dore Britton against said Raphael R. Richardson. 

Rex K. Nelson, 

Attorney for Plaintiff. 


Ross O’Donoghue, 

Assistant U. S. Attorney, 

District Court, 

Attorney for Defendant. 

Filed Aug. 19,1950 Harry M. Hull, Clerk 
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The Western Union Telegraph Company, having leaned 
by chance that such an appeal had been taken, filed a mo¬ 
tion in this Court for leave to appear in this case as a party 
appellee, which motion was granted on December 13, 19(50. 

The accident upon which appellant’s claim is based oc¬ 
curred on March 31,1945, at about 5:15 P. M., in Arlington 
County, Virginia, while appellant was on his way to report 
for work as an automobile messenger at the Western Union 
branch office in South Arlington, Virginia, and consisted 
of a collision between appellant’s automobile and another 
car (Joint App. 58). 

Appellant used his own automobile in his work as mes¬ 
senger for Western Union, for which use he received a 
money allowance from the Company (Joint App. 83). While 
working out of the South Arlington station he also received 
a bonus of one hour’s pay for each day worked (Joint 
App. 75). 

There is no dispute that appellant’s disability is due to 
the fact that he has Parkinson’s disease, which he claims 
was caused by this accident. Another name for Parkinsoi|i’s 
disease is paralysis agitans, and it is also called shaking 
palsy. The structures affected which produce the disease 
are the basic ganglia lying almost in the geographic center 
of the brain (Joint App. 50). Its most common causes alre 
hardening of the arteries and a prior virus infection, both 
of which appellant had (Joint App. 51, 52, 53, 39). It is 
rarely caused by trauma, and it would take a heavy blow 
to injure this central part of the brain (Joint App. 40, 50). 
The disease is normally slow in developing (Joint App. 37). 

Following the accident in question, there was no indica¬ 
tion that appellant had received any injury to his head and 
he insisted that he had not received any, his complaint be¬ 
ing that his chest was sore (Joint App. 48). Plaintiff’s 
regular physician, Dr. Paul Nealon Taylor, who examined 
him the morning after the accident, testified that appellant 
was then suffering from Parkinson’s disease, and he fur¬ 
ther testified that, prior to the accident, the appellant had 



4 


asked him for a medical certificate in order to get a park¬ 
ing place closer to his daytime job in the War Department 
because appellant had difficulty in walking to it (Joint App. 
26-28). Difficulty in walking is one of appellant’s present 
disabilities and it is attributed to his Parkinson’s disease. 

At the hearing the appellant called three doctors as wit¬ 
nesses, one being his regular physician (Joint App. 25), 
above referred to, and the others being Dr. Francis R. 
Riesenman and Dr. Vasilios S. Lambros, both neurologists 
(Joint App. 33, 41). The Western Union called Dr. John 
P. Gallagher, a neurologist, as a witness on its behalf 
(Joint App. 47). 

Dr. Taylor, the appellant’s regular physician, expressed 
doubt as to whether the accident in question had anything 
to do with his present condition (Joint App. 31). Drs. 
Riesenman and Lambros attributed appellant’s present 
condition to the accident, without giving any real reason 
for such view (Joint App. 38, 42). Dr. Gallagher was of 
the opinion that appellant’s Parkinson’s disease was in 
no way caused by or related to the accident (Joint App. 
50), basing this view on the fact that there was no showing 
of any injury to appellant’s head and the further facts that 
appellant had had a virus disease and did have hardening 
of the arteries, both of which are the most frequent causes 
of this disease (Joint App. 47, 48). 

Appellant first filed claim for compensation growing out 
of the accident referred to on December 16, 1947, and that 
was the first notice that his employer, The Western Union 
Telegraph Company, had of his claim, although he had 
promptly informed the Company that he had been in an 
off-duty accident. 

The Deputy Commissioner made full findings of fact 
(Joint App. 9-11), upon which he rejected appellant’s claim 
for the following reasons: 

1. That the claimant failed to furnish the employer with 
statutory notice of injury; 
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2. That the claimant did not file claim for compensation 
within the period of a year following the date of the said 
injury, as required by section 13 of the Act; 

3. That the injury did not arise out of and in the course 
of the employment; 

4. That the Parkinson’s disease from which the claimant 
suffers is not the result of injury nor is it causally related 
to the employment. 

SUMMARY OF ARGUMENT. 

The findings of fact and conclusions of law of the Deputy 
Commissioner being supported by the evidence and not for¬ 
bidden by law, are not subject to Court review. 

ARGUMENT. 

It is settled law that in a compensation case under the 
Longshoremen’s and Harbor Workers’ Compensation Act 
the Deputy Commissioner’s findings of fact and his conclu¬ 
sions of law are conclusive and not subject to court review 
if supported by evidence and not forbidden by law. This 
is so even if the Court, as a matter of its own views, would 
have reached an entirely different result. 

In Cardillo v. Liberty Mutual Insurance Company, 330 
U. S. 469, 478, 91 L. ed. 1028,1036-1037, the Supreme Coi^rt 
said: 

“The Deputy Commissioner alone is charged with the 
duty of initially selecting the inference which seeiins 
most reasonable and his choice, if otherwise sustain¬ 
able, may not be disturbed by a reviewing court. * # * 
Even if such an inference be considered more legal than 
factual in nature, the reviewing court’s function is ex¬ 
hausted when it becomes evident that the Deputy Com¬ 
missioner’s choice has substantial roots in the evidence 
and is not forbidden by the law. Such is the result of 
the statutory provision permitting the suspension or 
setting aside of compensation orders only ‘if not in 
accordance with law.’ ” 
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Likewise, in Marshall v. Pletz, 317 U. S. 383, 388, 87 L. ed. 
348, 351, the Supreme Court said: 

“The findings of the deputy commissioner supported 
his order. The District Court could not have set aside 
the order without retrying the issues of fact and mak¬ 
ing new and independent findings based upon its own 
appraisal of the evidence. But, under the overwhelm¬ 
ing weight of authority in this and in the lower federal 
courts, the statute granted no power to the District 
Court to try these issues de novo.” 

In referring to the above-cited Cardillo case, this Court 
of Appeals, in Hurley v. Lowe, 83 U. S. App. D. C. 123,125, 
168 F. 2d 553, 555, said: 

“Thus, we understand the opinion in that case to 
hold that a reviewing court must look to see, not 
whether the principles of law applied by the Deputy 
Commissioner are correct, but merely whether they 
are forbidden by law, or without any reasonable legal 
basis, or are invalidated by some formal principle of 
law. The two approaches, and the two views of the 
function of the courts, are wholly different.” 

To the same effect are: 

Wetzel v. Britton, 83 U. S. App. D. C. 327, 170 F. 

2d 285. 

Great American Indemnity Co. v. Britton, 86 U. S. 

App. D. C. 44, 179 F. 2d' 60. 

Under the foregoing principles, the finality of the Deputy 
Commissioner’s findings and decision becomes clear. 

With respect to the appellant’s delay of more than two 
and one-half years in filing claim or in notifying his em¬ 
ployer of any claimed compensable injury, appellant’s 
brief treats notice of accident as equivalent to notice of 
“injury.” 
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Under the Compensation Act, however, this is not so, 
for in Sec. 2 thereof (33 U. S. C. A. Sec. 902) occurs the 
following definition: 

“(2) The term ‘injury’ means accidental injury or 
death arising out of and in the course of employment , 
and such occupational disease or infection as arises 
naturally out of such employment or as naturally dr 
unavoidably results from such accidental injury, an^l 
includes an injury caused by the willful act of a third 
person directed against an employee because of his em¬ 
ployment.” (Emphasis supplied). 

This is not a case where the disease was unknown for ^ 
long time after the accident, because appellant’s regular- 
physician testified that he had it the day following the acci¬ 
dent (Joint App. 27, 28), and one of his neurologists testi¬ 
fied that on November 10, 1945, the disease and disability 
were present (Joint App. 41). 

Appellant’s attack on the finding of the Deputy Commis¬ 
sioner that appellant’s injury did not arise out of and in 
the course of his employment, is disposed of by a concession 
on page 32 of appellant’s brief, where it is said, with refer} 
ence to this point, that “appellant realizes that in this ther^ 
is a basis for a difference of opinion.” 

Appellant attacks the Deputy Commissioner’s finding 
that “the Parkinson’s disease from which the claimant suf^ 
fers is not the result of the said injury by direct causation 
or by aggravation, nor is it related to the employment,” on! 
the ground that the weight of the testimony is to the con 
trary. Let us see, however, what the record is in this re¬ 
gard. It is true that two medical experts testified for the 
appellant while only one testified in opposition, but undis¬ 
puted facts are present which speak even louder than the 
testimony. We have here a claim that the central part of 
the brain has been seriously injured by trauma when there 
is not the slightest evidence that the claimant’s head suf¬ 
fered any blow at all. We also have from the claimant’s 
own regular physician that, prior to this accident, the 
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claimant asked his physician for a medical certificate with 
respect to his difficulty in walking, in order to get a closer 
parking place. We also have it from this same physician 
that the claimant was suffering from this disease the morn¬ 
ing following the accident, while all the medical testimony 
is that this disease is normally slow in developing. These 
significant facts, coupled with expert medical testimony in 
opposition to the claims, to the effect that claimant had 
had virus infections and had hardening of the arteries 
which are the most frequent causes of this disease, leave 
little room to doubt the soundness of the Deputy Commis¬ 
sioner’s finding. 


- CONCLUSION. 

< • 

Even if the appellant were entitled to a trial de novo in 
this Court, it is difficult to see how the Court could arrive 
at a different result from that reached by the Deputy Com¬ 
missioner. Certainly there is no basis for saying that his 
findings are not supported by evidence or that his conclu¬ 
sions are forbidden by law. 

It is respectfully submitted that the judgment below 
should be affirmed. 


Dale D. Drain, 

Bichard D. Drain, 

1422 F Street, N. W., 
Washington 4, D. C. 
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